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Abstrakty prispévku

MarekOndrej

Déjinné prvky ohledné formulace kan. 1095 CIC a jeho
systematickadiferenciace

Kanon 1095 CIC stale pritahuje pozornost odbornikd z oblasti
kanonického prava, a to zejména z diivodu jeho praktické aplikace, proto
se Marek Ondrej zabyval jeho historickym vyvojem jako podstatnym
prvkem pro jeho vyklad. Pfedchozi kodex z roku 1917 neobsahoval zadny
davod neplatnosti manzelstvi pro psychickou neschopnost — poprvé se
psychicka neschopnost objevuje pravé v kanonu 1095 CIC v roce 1983.
Autor uvadi prameny a postupnou genezi tohoto kanonu az k jeho sou-
Casnému znéni. Ze systematického hlediska znamena kianon 1095 mini-
malnischopnostk manzelskému souhlasu. Autor postupné rozebira tyto
pojmy, Uzce souvisejici s pojmem souhlasu: absence dostatecného uzi-
vani rozumu, vazna vada tsudku, neschopnost pfevzit manzelské po-
vinnosti a rozdil mezi ,pfevzetim“ a ,napliovinim“ manzelskych
povinnosti.

Kliéovaslova: kinon 1095, CIC 1917, manzelsky souhlas, vizna vada
tsudku, neschopnost prevzit manzelské povinnosti

Historical elements of formulation of canon 1095 CIC
and itssystematical differentiation

Canon 1095 CIC still attracts attention of experts in the canon law,
mainly because of its practical application. This is why Marek Ondrej
dealt with its historical evolution as an essential element for its
interpretation. The previous 1917 Codex did not contain any reason for
invalidity of matrimony on the grounds of psychic incapability — this
appeared in the canon 1095 CIC in 1983 for the first time. The author
mentions the sources and gradual development of this canon to its
current wording. From the systematic perspective, the canon 1095 de-
fines a minimal capability to express matrimonial consent. The author
analyzes systematically these concepts, closely related to the concept of
matrimonial consent: lack of the sufficient use of reason; a grave defect
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of discretion of judgment; inability to assume the essential obligations
of marriage and the difference between the “assumption” and “fulfilling”
of matrimonial obligations.

Keywords: canon 1095, CIC 1917, matrimonial consent, grave defect
of discretion of judgment, incapacity to assume the matrimonial obli-
gations

JuanlignacioArrieta

Rozvojaplikacem.p. Mitisludexa aktivita Papezské rady
prolegislativnitexty

Prispévek se zabyva motem proprio Mitis [udex Dominus lesus z per-
spektivy Papezské rady pro legislativni texty. Autor se zabyva kontextem
této novely v ramci systému kanonického manzelského prava a zdiiraz-
nuje konkrétni otazky a problémy, kterymi se po vydani mota proprio
Mitis Iudex Dominus Iesus museli ve své ¢innosti na Papezské radé pro
legislativni texty zabyvat. Oblastmi, na které ptichazelo nejvice vykla-
dovych dotazt, byly zejména zkraceny proces neplatnosti manzelstvi
aorganizace soudni spravy v diecézi. V posledni fadé pak autor zduraz-
nuje nutnost provést novelizace souvisejici legislativy (zejména
instrukce Dignitas connubii), tak aby jeji znéni odpovidalo novelizaci
provedené predmétnym motu proprio.

Klic¢ova slova: Mitis Iudex Dominus lesus, zkraceny proces, Dignitas
connubii, Papezskarada prolegislativni texty.

Development of application of m.p. Mitis ludex and the
activity of the Pontifical CouncilforLegislativeTexts

This paper deals with motu proprio Mitis Iudex Dominus Iesus from
the perspective of the Pontifical Council for Legislative Texts. The author
follows up the context of this amendment concerning the system of
Canon matrimonial law and emphasizes specific questions and issues,
which the Pontifical Council for Legislative Texts had to address after
motu proprio Mitis Iudex Dominus Iesus came into force. Areas, which
attracted the biggest number of questions for explanation and interpre-
tation, mostly concerned the expedited procedure and organization of
judicial administration in dioceses. Finally, the author underlines the
necessity to amend the related legislation (particularly the instruction
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Dignitas connubii) to make its wording corresponding to amendment by
the abovementioned motu proprio.

Keywords: Mitis [udex Dominus Iesus, expedited procedure, Dignitas
connubii, Pontifical Council for Legislative Texts.

PaoloBianchi

NezpUsobilost prevzit podstatné manzelské povinnosti
a jeji pricina: anomalie v klinickém a v kanonickém
smysluajejizavaznost

Autor tohoto textu se zabyva pojmem psychické priciny dle dikce
kanonu 1095 CIC, a to multidimenzionalné: z pohledu historického, kdy
rozebird proces formulace tohoto kianonu pti tvorbé nového Kodexu;
z pohledu sémantického, kdy se zabyva pojmy ,psychicky“ a ,pficina“
z pohledu pravniho, a to zejména z perspektivy jurisprudence a auten-
tického vykladu Svatého otce; a v posledni fadé i z pohledu odborného,
tj. psychologického a klinického. V druhé ¢asti prispévku jsou podrobnéji
rozebrany nejcasté€jsi psychické pri¢iny projednavané nezpusobilosti —
nezralost, deviace sexuality a poruchy osobnosti.

v

Kliéova slova: psychickd pti¢ina, nezpusobilost, neschopnost,
kanon 1095 CIC.

Incapacity to assume essential matrimonial obligations
and its cause: anomaly from the clinical and canon
perspectivesandits gravity

The author of this text deals with the concept of “psychic cause”
according to the wording of canon 1095 CIC, and he deals with it in
multidimensional way: from the historical perspective, analyzing the
process of formulating the wording of this canon during creation of
new Code; from the semantic perspective, discussing the concept of
“psychic” and “cause”; from the perspective of law, mainly considering
the jurisprudence and the authentic interpretation of the Holy Father,
and lastly from the expert perspective, i.e. psychological and clinical.
In the second part of this paper the most common psychic causes are
analyzed —immaturity, sexual deviations and personality disorders.

Keywords: psychic cause, incapacity, incapability, canon 1095 CIC.
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DonatellaSaroglia

Vada rozvahy v usudku jako nedostatek kritickeho hod-
noceni a vnitfni svobody se zamérenim na afektivni
apsychologickounezralost-kan.1095,2°CIC

Tento prispévek pojednava o pojmech nedostatek kritického hodno-
ceni, nedostatek vnitini svobody a citova nezralost, a to jako o pri¢inach
neplatnosti manzelstvi podle kinonu 1095, 2° CIC, a to s ohledem na
nejnovéjsi jurisprudenci. Autorka podrobné rozebira kazdy z vyse uve-
denych pojmiive vztahu k posouzeni platnosti manzelstvi, dale se zamé-
fuje na pozadavek ,gravitas“ ¢ili zavaznosti anomalie a v zavérecné ¢asti
se zabyva i souvisejicimi procesnimi otazkami, tj. dokazovanim neplat-
nosti dle kinonu 1095, 2° CIC. Text je strukturovan jako struc¢ny ptrehled
nejdilezitéjsich poznatki pro ptezkoumani platnosti manzelstvi podle
kanonu109s5,2°CIC.

Kliéovaslova: nedostatek kritického hodnoceni, nedostatek vnitfni
svobody, citova nezralost, kinon 1095, 2° CIC, zdvaznost anomalie.

The defect of discretion of judgment as a lack of critical
judgment and of inner freedom with a focus on affec-
tiveand psychologicalimmaturity—can. 1095, 2°CIC

The paper deals with the following terms: lack of critical judgment,
lack of inner freedom and emotional immaturity, as causes for the inva-
lidity of matrimony (nullity) according to canon 1095, 2° CIC, conside-
ring the latest jurisprudence. The author analyses in details each of the
abovementioned terms in connection with assessment of the validity
of marriage. Furthermore, she focuses on the requirement of “gravitas”
of anomaly. In the concluding part, she deals with related procedural
matters, i.e. with proving of invalidity according to canon 1095, 2° CIC.
The paper is structured as a brief summary of the most important
knowledge for the examination of validity of matrimony pursuant to
canon 1095, 2°CIC.

Keywords: lack of critical judgment, lack of inner freedom,
emotional immaturity, canon 1095, 2° CIC, gravity of anomaly.
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PaoloBianchi

Podstatné povinnosti a charakteristiky nezpUsobilosti
je prijmout (predeslost, trvalost, relativnost)

Jak vyplyva z nazvu tohoto ¢lanku, autor se zabyva podstatnymi
povinnostmi manzelstvi ve smyslu kanonu 1095, °3 CIC. Predmétem
rozboru je nejprve samotny pojem ,podstatné povinnosti“. Dle autora
ptrispévku je nutné tyto povinnosti posuzovat z pohledu zakladnich
vlastnosti manzelstvi: jednoty, vérnosti, nerozlucitelnosti, dobra po-
tomstva a dobra manzelii. Autor se dile zamétil na znaky nezptsobilosti
prijmout zminéné podstatné povinnosti, a to na predeslost a trvalost,
které jsou doktrinalné v podstaté nesporné. Z pohledu doktriny a juris-
prudence je vSak dosud diskutovanou otazkou moznost relativnosti
takové nezpuisobilosti. Autor ¢lanku podrobné rozebird jednotlivé
argumenty pro a proti pripusténi existence ,relativni nezptsobilosti“
anakonec se ptiklani k jednozna¢nému nazoru, Ze nezpusobilosti musi
bytabsolutni, nikoliv relativni.

Klicova slova: podstatné povinnosti, nezpusobilost pfijmout, ne-
kompeatibilita partnert, relativni neschopnost, absolutni neschopnost.

Essential obligations and characteristics ofincapacity to
assumethem (previousness, permanence, relativity)

As the article's title suggests, the author deals with essential obli-
gations of matrimony pursuant to canon 1095, °3 CIC. The object of the
analysis is the term “essential obligations” itself. According to the
author, itis necessary to evaluate those obligations from the perspective
of matrimonial properties: unity, fidelity, indissolubility, the good of
offspring and the good of the spouses. Author also focuses on properties
of incapacity to assume abovementioned obligations, namely previous-
ness and permanence, which are undisputed in the doctrine. Whether
such incapacity may be relative, is still being a question discussed widely
in terms of the doctrine and jurisprudence. The author describes in
details the argumentation pro and contra the existence of “relative in-
capacity” and in the end he inclines toward a clear opinion that the
incapacity must be absolute, and not relative.

Keywords: essential obligations, incapacity to assume, incompati-
bility of partners, relative incapacity, absolute incapacity.

11



ADNOTATIO IURISPRUDENTIA — SUPPLEMENTUM 5

FrancescoCatozzella

Poruchysexuality aneplatnost manzelstvi

Tento text pojednava o velmi obsahlém tématu, které v sobé zahr-
nuje celou skalu raznych sexualnich poruch, at uz se jedna o dysfunkce,
sexualni odchylky, sexualni deviace ¢i poruchy genderové identity. Prvni
kapitola pojednava o sexualité v pojeti kiestanské antropologie, dale
je vyzdvihovano mimotadné postaveni sexuality v manzelstvi. Jadrem
ptrispévku je pasaz, ktera se zabyva ,schopnosti Zit normalnim sexual-
nim zivotem*, kdy pfedmétem odborné analyzy je jak definice tohoto
pojmu z perspektivy riiznych sexualnich poruch, tak pohled jurispru-
dence na vztah mezi takovou neschopnosti a neplatnosti manzelstvi.
Z provedeného rozboru jurisprudence vyplyva, Ze existuje ,minimalni
schopnost psycho-sexualni integrace®, ktera je obecné vyzadovana k to-
lerovatelnému manzelskému souziti.

Klic¢ova slova: poruchy sexuality, neplatnost manzelstvi, sexualni
deviace, schopnost normalniho sexualniho zZivota.

Sexualdisordersand nullitatis matrimonii

This text discusses a very comprehensive topic, which includes
awhole array of different sexual disorders, either dysfunctions, sexual
deviations or gender identity disorders. The first chapter deals with
sexuality as it is understood by Christian anthropology, and the extra-
ordinary position of sexuality in matrimony is highlighted. The central
partof the paperisthesection, in which the author analyses “the capacity
to live normal sexual life”, both from the perspective of definition of this
concept and of relation between such incapacity and invalidity of matri-
mony according to jurisprudence. The analysis of jurisprudence shows
that a “minimal capacity of psycho-sexual integration” exists and it is
generally required forthe tolerable matrimonial cohabitation.

Keywords: sexual disorders, invalidity of matrimony/nullitas
matrimonii, sexual deviations, capacity tolive a normal sexual life.

CesareMariaCornaggia

Zpracovani psychologicko-psychiatrického znaleckého
posudku v zalezitostech neplatnosti manzelstvi

12



ABSTRAKTY PRISPEVKU

(nullitatis matrimonii): hlavni body, kterym je treba
vdnesni dobé vénovat pozornost, se zvlastnim vzta-
hemktakzvané, nezralosti*

Prispévek se zabyva zakladnimi otazkami, které si kladou soudni
znalci pti vypracovavani znaleckych posudkii v projednavanych pripa-
dech neplatnosti manzelstvi. Prvni takovou otazkou je, k cemu a jak se
ma znalec ve znaleckém posudku vyjadtovat. Znalec se ma vyjadrit ze-
jména k existenci ¢i neexistenci nemoci ¢i anomalie a k tomu, jakym
zpusobem miiZe mit tato anomalie vliv na ¢lovéka. Dile se text zabyva
otazkou, z ¢eho ma znalec pti zpracovani znaleckého posudku vycha-
zet — a to material v aktech; lékatska prohlidka; anamnéza a ptipadné
psychodiagnostické testy. Autor dale popisuje nejcastéjsi poruchy osob-
nosti, se kterymi se ve své praxi setkava: hranic¢ni porucha osobnosti,
zavislad porucha osobnosti, narcistickd porucha osobnosti a takzvana
nezralost. Posledni ¢ast textu se pak zabyva problematikou snatkit mla-
deze.

Kli¢ova slova: znalecky posudek, poruchy osobnosti, snatky
mladeZe, nezralost.

Preparingapsychological-psychiatricexpert opinion for
the cases of invalidity of matrimony (nullitatis matri-
monii): main aspects/questions to focus on nowa-
days, withaspecialrelationto“immaturity”

This paper deals with the basic questions asked by experts when
preparing their expert opinions in cases of invalidity of matrimony. The
first question is what and how an expert should comment on in the
expert opinion. Experts are obliged to comment on the existence or
non-existence of a disease or anomaly and on the possible impact of this
anomaly on person. Further, the text focuses on the question, what the
expert should base his/her opinion on—namelyitis file material, medical
examination, anamnesis (medical history) and psychodiagnostic tests,
if any. The author also describes the most common personality disor-
ders, which he has come across in his practice: borderline personality
disorder, dependent personality disorder, narcissistic personality dis-
order, and so called “immaturity”. The last part of the text deals with the
issue of matrimonies of juvenile marriages.

Keywords: expert opinion, personality disorders, juvenile marria-
ges, Immaturity.
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PawetMalecha

Fungovani ceské a slovenské cirkevni justice v kontextu
kazdorocnich hlaseni zasilanych Apostolské signa-
ture

Predmeétem tohoto textu jsou postiehy tykajici se fungovani ceské-
ho a slovenského cirkevniho soudnictvi. Kazdy soud je kazdoroc¢né po-
vinen zasilat Apostolské signatute hlaseni o personalnim slozeni a ¢in-
nosti soudu, ze kterych Apostolska signatura vyvozuje zavéry. Autor
nejprve statisticky rozebird ¢innost soudtt v Cesku a na Slovensku ve
srovnani s Evropou, kdy se ukazuje, Ze napad ptipadi na ceské soudy
neni ve srovnani se zahranicim nikterak velky, a dale uvadi nejcastéjsi
a nejzavaznéjsi problémy, které Apostolska signatura zjistila pfi své
kontrolni ¢innosti. Cilem tohoto prispévku nema byt kritika fungovani
mistnich soudi, ale snaha o povzbuzeniklepsimu fungovani.

vev

Kliéova slova: kontrola, kontrolni hldseni, statistika, nejCastéjsi
pochybeni, Apostolska signatura.

Work of Czech and Slovak Tribunals in the context of
annualreportssenttoApostolicSignatura

The text aims to analyze observations concerning the work of Czech
and Slovak Tribunals. Each Tribunal is obliged to send annually a report
about personal composition and activity of the Tribunal to the Apostolic
Signatura. The Apostolic Signatura analyses those reports and draws
conclusions from them. Firstly, the author statistically describes the
activity of Tribunals in the Czech Republic and Slovakia in comparison
with Europe; the conclusion is that the number of cases heard by Czech
Tribunalsis notbig compared to foreign tribunals. Then the author deals
with the most frequent and the most serious problems found by Apo-
stolic Signatura during its supervision and monitoring. The goal of this
contribution is not a criticism of work of local Tribunals, but a pursuit
of encouragement to better work.

Keywords: supervision/monitoring, control report, statistics, the
commonest erroneous conduct, the Apostolic Signatura.
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Mauro Bucciero

Zakaz vzavrit nové manzelstvi v rozsudcich prohlasuji-
cichneplatnostmanzelstvi: oteviené otazky

Zakaz uzavrit nové manzelstvi je institutem, ktery je v rozsudcich
oneplatnosti manzelstvi vyuzivan stale hojnéji. Praxe jednotlivych sou-
da se pritom velmi li$i. Tento ¢lanek nejprve rozebira normativu uklada-
nizakazia srovnava jednotlivé pravnitpravy v priabéhu let, kdy je nutné
zdaraznit, Ze jsou-li naplnény podminky pro uloZeni zakazu, je soud
nikoliv opravnén, ale dokonce povinen zakaz ulozit. Komplementarni
otazkou pak je proces snéti takového zakazu, které miaze mit admini-
strativni a soudni formu, podle formy uloZeného zikazu. Clanek se zaby-
va také povahou takového zakazu, tj. zda je zakaz prekazkou manzelstvi,
aje-li manzelstvi uzavieno pres zakaz, zda je neplatné ¢i pouze nedovo-
lené. V zavéru textu je pak rozebrana praxe diecézi na Sardinii ohledné
ukladania snimanizakaz uzaviit nové manzelstvi.

Kli¢ovaslova: zikaz uzavrit nové manzelstvi; uloZeni zakazu; snéti
zakazu; povaha zakazu; Sardinie.

A prohibitory injunction to contract a new marriage in
the sentences stating invalidity of matrimony: the
openquestions

A prohibitory injunction (ban) to contract a new marriage is a legal
concept used with an increasing frequency in judgments on the invali-
dity of matrimony; however the practice of particular Tribunals greatly
differs. This article deals with the normative of imposing prohibitory
injunctions and compares particular legislations and how they have
developed over the years. It is necessary to emphasize that when the
conditions for imposing of the prohibitory injunction are fulfilled, the
Tribunal is not only permitted, but even obliged to impose it. The com-
plementary question is the procedure for the lifting of such prohibitory
injunction; which could be administrative or juridical, according to the
type of the injunction imposed. This article also elaborates on the nature
of such prohibitory injunction, i.e. whether the prohibitory injunction is
an obstacle for anew matrimony and, when the matrimony is contracted
despite the prohibitory injunction, if it is invalid or unlawful, but valid.
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In the end of the text the practice of dioceses in Sardinia about imposing
and lifting of prohibitory injunctions to contract a new marriage is
analyzed.

Keywords: prohibitoryinjunction (ban) to contract anew marriage;

imposing of prohibitory injunction; lifting of prohibitory injunction;
nature of prohibitory injunction; Sardinia.
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